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$3,500, without violating section
411(d)(6). In addition, for example, the
employer may amend the plan to re-
duce the involuntary distribution
threshold from the cash-out limit in ef-
fect under §1.411(a)-11(c)(3)(ii) to any
lower amount and to eliminate the in-
voluntary single sum option for em-
ployees with benefits between the cash-
out limit in effect under §1.411(a)-
11(c)(3)(ii1) and such lower amount with-
out violating section 411(d)(6). This
rule does not permit a plan provision
permitting employer discretion with
respect to optional forms of benefit for
employees the present value of whose
benefit is less than the cash-out limit
in effect under §1.411(a)-11(c)(3)(ii).

(vi) Distribution exception for certain
profit-sharing plans—(A) In general. If a
defined contribution plan that is not
subject to section 412 and does not pro-
vide for an annuity option is termi-
nated, the plan may be amended to pro-
vide for the distribution of a partici-
pant’s accrued benefit upon termi-
nation in a single sum optional form
without the participant’s consent. The
preceding sentence does not apply if
the employer maintains any other de-
fined contribution plan (other than an
employee stock ownership plan as de-
fined in section 4975(e)(7)).

(B) Examples. The provisions of this
paragraph (b)(2)(vi) can be illustrated
by the following examples:

Example 1. Employer X maintains a defined
contribution plan that is not subject to sec-
tion 412. The plan provides for distribution in
the form of equal installments over five
years or equal installments over twenty
years. X maintains no other defined con-
tribution plans. X terminates its defined
contribution plan after amending the plan to
provide for the distribution of all partici-
pants’ accrued benefits in the form of single
sum distributions, without obtaining partici-
pant consent. Pursuant to the rule in this
paragraph (b)(2)(iv), this amendment does
not violate the requirements of section
411(d)(6).

Example 2. Corporations X and Y are mem-
bers of controlled group employer XY. Both
X and Y maintain defined contribution
plans. X’s plan, which is not subject to sec-
tion 412, covers only employees working for
X. Y’s plan, which is subject to section 412,
covers only employees working for Y. X ter-
minates its defined contribution plan. Be-
cause employer XY maintains another de-
fined contribution plan, plan X may not pro-
vide for the distribution of participants’ ac-

§1.411(d)-4

crued benefits upon termination without a
participants’ consent.

(vii) Distribution of benefits on default
of loans. Notwithstanding that the dis-
tribution of benefits arising from an
execution on an account balance used
to secure a loan on which there has
been a default is an optional form of
benefit, a plan may be amended to
eliminate or change a provision for
loans, even if such loans would be se-
cured by an employee’s account bal-
ance.

(viii) Provisions for transfer of benefits
between and among defined contribution
plans and defined benefit plans. A plan
may be amended to eliminate provi-
sions permitting the transfer of bene-
fits between and among defined con-
tribution plans and defined benefit
plans.

(ix) De minimis change in the timing of
an optional form of benefit. A plan may
be amended to modify an optional form
of benefit by changing the timing of
the availability of such optional form
if, after the change, the optional form
is available at a time that is within
two months of the time such optional
form was available before the amend-
ment. To the extent the optional form
of benefit is available prior to termi-
nation of employment, six months may
be substituted for two months in the
prior sentence. Thus, for example, a
plan that makes in-service distribu-
tions available to employees once
every month may be amended to make
such in-service distributions available
only once every six months. This ex-
ception to section 411(d)(6) relates only
to the timing of the availability of the
optional form of benefit. Other aspects
of an optional form of benefit may not
be modified and the value of such op-
tional form may not be reduced merely
because of an amendment permitted by
this exception.

(x) Amendment of hardship distribution
standards. A qualified cash or deferred
arrangement that permits hardship dis-
tributions under §1.401(k)-1(d)(2) may
be amended to specify or modify non-
discriminatory and objective standards
for determining the existence of an im-
mediate and heavy financial need, the
amount necessary to meet the need, or
other conditions relating to eligibility
to receive a hardship distribution. For
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example, a plan will not be treated as
violating section 411(d)(6) merely be-
cause it is amended to specify or mod-
ify the resources an employee must ex-
haust to qualify for a hardship dis-
tribution or to require employees to
provide additional statements or rep-
resentations to establish the existence
of a hardship. A qualified cash or de-
ferred arrangement may also be
amended to eliminate hardship dis-
tributions. The provisions of this para-
graph also apply to profit-sharing or
stock bonus plans that permit hardship
distributions, whether or not the hard-
ship distributions are limited to those
described in §1.401(k)-1(d)(2).

(xi) Section 415 benefit limitations. Ac-
crued benefits under a plan as of the
first day of the first limitation year be-
ginning after December 31, 1986, that
exceed the benefit limitations under
section 415 (b) or (e), effective on the
first day of the plan’s first limitation
year beginning after December 31, 1986,
because of a change in the terms and
conditions of the plan made after May
5, 1986, or the establishment of a plan
after that date, may be reduced to the
level permitted under section 415 (b) or
(e).

(c) Serial amendments. A plan amend-
ment that modifies an optional form of
benefit with respect to benefits already
accrued will be evaluated in light of
previous amendments. Thus, for exam-
ple, amendments made at different
times that, when taken together, con-
stitute the elimination or reduction of
a valuable right, will be treated as the
impermissible elimination or reduction
of an optional form of benefit even
though each amendment, considered
alone, may otherwise be permissible.

(d) ESOP and stock bonus plan
exception—(1) In general. Subject to the
limitations in paragraph (d)(2) of this
Q&A-2, a tax credit employee stock
ownership plan (as defined in section
409(a)) or an employee stock ownership
plan (as defined in section 4975(e)(7))
will not be treated as violating the re-
quirements of section 411(d)(6) merely
because of any of the circumstances de-
scribed in paragraphs (d)(1)(i) through
(d)(1)(v) of this Q&A-2. In addition, a
stock bonus plan that is not an em-
ployee stock ownership plan will not be
treated as violating the requirements
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of section 411(d)(6) merely because of
any of the circumstances described in
paragraphs (d)(1)(ii) and (d)(1)(iv) of
this Q&A-2.

(i) Single sum or installment optional
forms of benefit. The employer elimi-
nates, or retains the discretion to
eliminate, with respect to all partici-
pants, a single sum optional form or in-
stallment optional form with respect
to benefits that are subject to section
409(h)(1)(B), provided such elimination
or retention of discretion is consistent
with the distribution and payment re-
quirements otherwise applicable to
such plans (e.g., those required by sec-
tion 409).

(i1) Employer becomes substantially em-
ployee-owned or is an S corporation. The
employer eliminates, or retains the
discretion to eliminate, with respect to
all participants, optional forms of ben-
efit by substituting cash distributions
for distributions in the form of em-
ployer stock with respect to benefits
subject to section 409(h) in the cir-
cumstances described in paragraph
(d)(1)(di1)(A) or (B) of this Q&A-2, but
only if the employer otherwise meets
the requirements of section 409(h)(2)—

(A) The employer becomes substan-
tially employee-owned; or

(B) For taxable years of the employer
beginning after December 31, 1997, the
employer is an S corporation as defined
in section 1361.

(iii) Employer securities become readily
tradable. The employer eliminates, or
retains the discretion to eliminate,
with respect to all participants, in
cases in which the employer securities
become readily tradable, optional
forms of benefit by substituting dis-
tributions in the form of employer se-
curities for distributions in cash with
respect to benefits that are subject to
section 409(h).

(iv) Employer securities cease to be
readily tradable or certain sales. The em-
ployer eliminates, or retains the dis-
cretion to eliminate, with respect to
all participants, optional forms of ben-
efit by substituting cash distributions
for distributions in the form of em-
ployer stock with respect to benefits
that are subject to section 409(h) in the
following circumstances:

(A) The employer stock ceases to be
readily tradable;
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(B) The employer stock continues to

be readily tradable but there is a sale
of substantially all of the stock of the
employer or a sale of substantially all
of the assets of a trade or business of
the employer and, in either situation,
the purchasing employer continues to
maintain the plan.
In the situation described in paragraph
(A(D)(Ev)(B) of this Q&A-2, the em-
ployer may also substitute distribu-
tions in the purchasing employer’s
stock for distributions in the form of
employer stock of the predecessor em-
ployer.

(2) Limitations on ESOP and stock
bonus plan exceptions—(i) Nondiscrimina-
tion requirement. Plan amendments and
the retention and exercise of discretion
permitted under the exceptions in
paragraph (d)(1) must meet the non-
discrimination requirements of section
401(a)(4).

(ii) ESOP investment requirement. Ex-
cept as provided in paragraph (d)(2)(iii)
of this Q&A-2, benefits provided by em-
ployee stock ownership plans will not
be eligible for the exceptions in para-
graph (d)(1) of this Q&A-2 unless the
benefits have been held in a tax credit
employee stock ownership plan (as de-
fined in section 409 (a)) or an employee
stock ownership plan (as defined in sec-
tion 4975 (e)(7)) subject to section 409
(h) for the five-year period prior to the
exercise of employer discretion or any
amendment affecting such benefits and
permitted under paragraph (d)(1) of
this Q&A-2. For purposes of the pre-
ceding sentence, if benefits held under
an employee stock ownership plan are
transferred to a plan that is an em-
ployee stock ownership plan at the
time of transfer, then the consecutive
periods under the transferor and trans-
feree employee stock ownership plans
may be aggregated for purposes of
meeting the five-year requirement. If
the benefits are held in an employee
stock ownership plan throughout the
entire period of their existence, and
such total period of existence is less
than five years, then such lesser period
may be substituted for the five year re-
quirement.

(3) Effective date. The provisions of
this paragraph (d) are effective begin-
ning with the first day of the first plan
year commencing on or after January
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1, 1989. Prior to this effective date the
reduction or elimination of a section
411(d)(6) protected benefit by a tax
credit employee stock ownership plan
(as defined in section 409(a)) or an em-
ployee stock ownership plan (as defined
in section 4975(e)(7)) will not be treated
as violating the requirements of sec-
tion 411(d)(6) if such reduction or elimi-
nation reflects a reasonable interpreta-
tion of the statutory language of sec-
tion 411(d)(6)(C).

(4) Additional exceptions and require-
ments. The Commissioner may, in rev-
enue rulings, notices or other docu-
ments of general applicability, pre-
scribe such additional rules and excep-
tions, consistent with the purposes of
this section, as may be necessary or ap-
propriate.

(e) Permitted plan amendments affect-
ing alternative forms of payment under
defined contribution plans—(1) General
rule. A defined contribution plan does
not violate the requirements of section
411(d)(6) merely because the plan is
amended to eliminate or restrict the
ability of a participant to receive pay-
ment of accrued benefits under a par-
ticular optional form of benefit if—

(i) After the plan amendment is effec-
tive with respect to the participant,
the alternative forms of payment
available to the participant include
payment in a single-sum distribution
form that is otherwise identical to the
optional form of benefit that is being
eliminated or restricted; and

(ii) The amendment does not apply to
the participant with respect to any dis-
tribution with an annuity starting date
that is earlier than the earlier of—

(A) The 90th day after the date the
participant has been furnished a sum-
mary that reflects the amendment and
that satisfies the requirements of 29
CFR 2520.104b-3 (relating to a summary
of material modifications) for pension
plans; or

(B) The first day of the second plan
year following the plan year in which
the amendment is adopted.

(2) Otherwise identical single-sum dis-
tribution. For purposes of this para-
graph (e), a single-sum distribution
form is otherwise identical to an op-
tional form of benefit that is elimi-
nated or restricted pursuant to para-
graph (e)(1) of this Q&A-2 only if the
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single-sum distribution form is iden-
tical in all respects to the eliminated
or restricted optional form of benefit
(or would be identical except that it
provides greater rights to the partici-
pant) except with respect to the timing
of payments after commencement. For
example, a single-sum distribution
form is not otherwise identical to a
specified installment form of benefit if
the single-sum distribution form is not
available for distribution on the date
on which the installment form would
have been available for commence-
ment, is not available in the same me-
dium of distribution as the installment
form, or imposes any condition of eligi-
bility that did not apply to the install-
ment form. However, an otherwise
identical distribution form need not re-
tain rights or features of the optional
form of benefit that is eliminated or
restricted to the extent that those
rights or features would not be pro-
tected from elimination or restriction
under section 411(d)(6) or this section.

(3) Examples. The following examples
illustrate the application of this para-
graph (e):

Example 1. (i) P is a participant in Plan M,
a qualified profit-sharing plan with a cal-
endar plan year that is invested in mutual
funds. The distribution forms available to P
under Plan M include a distribution of P’s
vested account balance under Plan M in the
form of distribution of various annuity con-
tract forms (including a single life annuity
and a joint and survivor annuity). The annu-
ity payments under the annuity contract
forms begin as of the first day of the month
following P’s termination of employment (or
as of the first day of any subsequent month,
subject to the requirements of section
401(a)(9)). P has not previously elected pay-
ment of benefits in the form of a life annu-
ity, and Plan M is not a direct or indirect
transferee of any plan that is a defined ben-
efit plan or a defined contribution plan that
is subject to section 412. Plan M provides
that distributions on the death of a partici-
pant are made in accordance with section
401(a)(11)(B)(iii)(I). On May 15, 2001, Plan M is
amended so that, after the amendment is ef-
fective, P is no longer entitled to any dis-
tribution in the form of the distribution of
an annuity contract. However, after the
amendment is effective, P is entitled to re-
ceive a single-sum cash distribution of P’s
vested account balance under Plan M pay-
able as of the first day of the month fol-
lowing P’s termination of employment (or as
of the first day of any subsequent month,
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subject to the requirements of section
401(a)(9)). The amendment does not apply to
P if P elects to have annuity payments begin
before the earlier of January 1, 2003, or 90
days after the date on which the plan admin-
istrator of Plan M furnishes P with a sum-
mary that reflects the amendment and that
satisfies the requirements of 29 CFR
2520.104b-3. On December 14, 2001, the plan
administrator of Plan M furnishes P with a
summary plan description that reflects the
amendment and that satisfies the require-
ments of 29 CFR 2520.104b-3.

(ii) Plan M does not violate the require-
ments of section 411(d)(6) (or section
401(a)(11)) merely because, as of March 14,
2002, the plan amendment has eliminated P’s
option to receive a distribution in any of the
various annuity contract forms previously
available.

Example 2. (i) P is a participant in Plan M,
a qualified profit-sharing plan to which sec-
tion 401(a)(11)(A) does not apply. Upon termi-
nation of employment, P is entitled to re-
ceive cash distributions from Plan M, pay-
able as of the first day of the month fol-
lowing P’s termination of employment (or as
of the first day of any subsequent month,
subject to the requirements of section
401(a)(9)), in the form of a single-sum dis-
tribution, or in substantially equal monthly
installment payments over either 5, 10, 15, or
20 years. On May 15, 2001, Plan M is amended
so that, after the amendment is effective, P
is no longer entitled to receive a distribution
in the form of substantially equal monthly
installment payments over 5, 10, 15, or 20
years. However, after the amendment is ef-
fective, P continues to be entitled to receive
cash distributions from Plan M, payable as
of the first day of the month following P’s
termination of employment (or as of the first
day of any subsequent month, subject to the
requirements of section 401(a)(9)), in the
form of a single-sum distribution. The
amendment does not apply to P if P elects to
have annuity payments begin before January
1, 2002. On September 20, 2001, the plan ad-
ministrator of Plan M furnishes P with a
summary of material modifications that re-
flects the amendment and that satisfies the
requirements of 29 CFR 2520.104b-3.

(ii) Plan M does not violate the require-
ments of section 411(d)(6) merely because, as
of January 1, 2002, the plan amendment has
eliminated P’s option to receive a distribu-
tion in the form of substantially equal
monthly installment payments over 5, 10, 15,
or 20 years.

(4) Effective date. This paragraph (e)
applies to plan amendments that are
adopted on or after September 6, 2000.

Q-3 Does the transfer of benefits be-
tween and among defined benefit plans
and defined contribution plans (or
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similar transactions) violate the re-
quirements of section 411(d)(6)?

A-3 (a) Transfers and similar
transactions—(1) General rule. Section
411(d)(6) protected benefits may not be
eliminated by reason of transfer or any
transaction amending or having the ef-
fect of amending a plan or plans to
transfer benefits. Thus, for example,
except as otherwise provided in this
section, an employer who maintains a
money purchase pension plan that pro-
vides for a single sum optional form of
benefit may not establish another plan
that does not provide for this optional
form of benefit and transfer partici-
pants’ account balances to such new
plan.

(2) Defined benefit feature and separate
account feature. The defined benefit fea-
ture of an employee’s benefit under a
defined benefit plan and the separate
account feature of an employee’s ben-
efit under a defined contribution plan
are section 411(d)(6) protected benefits.
Thus, for example, the elimination of
the defined benefit feature of an em-
ployee’s benefit under a defined benefit
plan, through transfer of benefits from
a defined benefit plan to a defined con-
tribution plan or plans, will violate
section 411(d)(6).

(3) Waiver prohibition. In general, ex-
cept as provided in paragraph (b) of
this Q&A-3, a participant may not
elect to waive section 411(d)(6) pro-
tected benefits. Thus, for example, the
elimination of the defined benefit fea-
ture of a participant’s benefit under a
defined benefit plan by reason of a
transfer of such benefits to a defined
contribution plan pursuant to a partic-
ipant election, at a time when the ben-
efit is not distributable to the partici-
pant, violates section 411(d)(6).

(4) Direct rollovers. A direct rollover
described in Q&A-3 of §1.401(a)(31)-1
that is paid to a qualified plan is not a
transfer of assets and liabilities that
must satisfy the requirements of sec-
tion 414(1), and is not a transfer of ben-
efits for purposes of applying the re-
quirements under section 411(d)(6) and
paragraph (a)(1) of this Q&A-3. There-
fore, for example, if such a direct roll-
over is made to another qualified plan,
the receiving plan is not required to
provide, with respect to amounts paid
to it in a direct rollover, the same op-
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tional forms of benefit that were pro-
vided under the plan that made the di-
rect rollover. See §1.401(a)(31)-1, Q&A-
14.

(b) Elective transfers of benefits between
defined contribution plans—(1) General
rule. A transfer of a participant’s entire
benefit between qualified defined con-
tribution plans (other than any direct
rollover described in Q&A-3 of
§1.401(a)(31)-1) that results in the
elimination or reduction of section
411(d)(6) protected benefits does not
violate section 411(d)(6) if the following
requirements are met—

(1) Voluntary election. The plan from
which the benefits are transferred must
provide that the transfer is conditioned
upon a voluntary, fully-informed elec-
tion by the participant to transfer the
participant’s entire benefit to the
other qualified defined contribution
plan. As an alternative to the transfer,
the participant must be offered the op-
portunity to retain the participant’s
section 411(d)(6) protected benefits
under the plan (or, if the plan is termi-
nating, to receive any optional form of
benefit for which the participant is eli-
gible under the plan as required by sec-
tion 411(d)(6)).

(i1) Types of plans to which transfers
may be made. To the extent the benefits
are transferred from a money purchase
pension plan, the transferee plan must
be a money purchase pension plan. To
the extent the benefits being trans-
ferred are part of a qualified cash or de-
ferred arrangement under section
401(k), the benefits must be transferred
to a qualified cash or deferred arrange-
ment under section 401(k). To the ex-
tent the benefits being transferred are
part of an employee stock ownership
plan as defined in section 4975(e)(7), the
benefits must be transferred to another
employee stock ownership plan. Bene-
fits transferred from a profit-sharing
plan other than from a qualified cash
or deferred arrangement, or from a
stock bonus plan other than an em-
ployee stock ownership plan, may be
transferred to any type of defined con-
tribution plan.

(iii) Circumstances under which trans-
fers may be made. The transfer must be
made either in connection with an
asset or stock acquisition, merger, or
other similar transaction involving a
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